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PETITION FOR REHEARING 


To The Honorable Judges of the United 
States Court of Appeals for the Second Circuit 


Petitioners Warner Bros. Inc. and Columbia Pictures 
Industries, Inc. and Interveners Samuel Goldwyn Productions and 
the National Committee of Independent Television Producers, rep- 
resenting T5 Independent television producers, respectfully re- 
quest, pursuant to Rules 35 and 40 of the Federal Rules of 

* 

Appellate Procedure, rehearing of this Court's decision of June 
18 , 1974. 

^ banc rehearing Is respectfully suggested because 
the appeal raises Issues of great national Importance— namely , 
government regulation of what millions of Americans may watch 
on television every night — and because the present decision 
violates fundamental First Amendment rights. It also denies 
petitioners a day In court and. In effect, reverses a decision 
of another panel of this Court on the same Issues on the same 
record. These far-reaching public Interest and Constitutional 
questions ought to be considered by the full Court and resolved 

with one voice. 

STATEMENT 

In 1970 , the Federal Communications Commission (FCC) 

promulgated the prlme-tlme access rule (PTAR), prohibiting tele- 

» 

vision stations In the top 50 markets from broadcasting network 
pr 9 grams In more than three of the four prime-time hours (7 to 11 PM) 
In practice, access time generally became 7-8 PM. The rule also 
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prohibited the use in access time of programs previously tele- 
cast on networks or feature films recently televised in a market. 

In view of adverse experience under PTAR, the FCC in 
1972 commenced rule-making proceedings to repeal or modify the 
rule. In those proceedings, the FCC found in unchallenged find- 
ings that PTAR had led to a serious decrease in the diversity of 
program choices, for viewers.* Game and quiz shows (e.£. , "Let’s 

nake A Deal" and "The Price Is Right") increased from llX to 55!* 

« 

of access time periods; some stations presented these game shows 
ev(»ry night; and viewers in some markets had no other choices be- 
cause all local stations presented game shows at the same time. 
Because of the five-fold Increase in game shows, more diversified 
types of programs, particularly dramatic and comedy programs, 
disappeared or declined in access time periods. In addition, 

PTAR led to a doubling of commercials in the access hour (when 
children watch most) and also to a decline of network public 
affairs, documentaries and children’s programs.** 

In view of these adverse developments, several 
Commissioners openly advocated total repeal of PTAR. But, by 
a narrow vote last November, it was decided to continue PTAR 
for an additional period provided that there were modifications 
in the rule to ameliorate some of its adverse effects. The 
amendments, among other things, eliminated access time on 
Sunday nights and reduced it to one-half hour (7:30-8 PM) on 
other nights, with special exceptions for children's specials. 


* See FCC Report and Order of February 6, 197'* ("Report"), 
11179, 92 , App. C, pp. 2-6; FCC's Appeal Brief, pp.l^, 17, 

18 - 19 , 24-25. 

»* Report,1l32(il) , 83-84, 100-01. 
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documentaries and public affairs programs.* To reduce further 

public Injury, the FC(^ decided that the amendments should take 

effect at the start of the next television season In September 

197^. Motions for stays of the new rule until September 1975 

were denied twice by the FCC and once by a different panel of 

» 

this Court (Judges Mansfield, Hays and Davis), which ordered 

an expedited appeal on March 12. 

But now, a different panel (Judges Hays, Oakes and 
Christensen) has legislated a one-year continuation of the old 
PTAR without even discussing the FCC's undisputed findings of 
public Injury or petitioners’ claim that PTAR (the original or 
amended version) violates basic First Amendment rights. The 
panel holds that the FCC "failed to allow adequate time for the 
amendments to become effective" (^4258) because the September 
1974 effective date does not give l4 access producers seeking 
delay "sufficient opportunity to withdraw from these ventures 
without unnecessary expense" (4264), The Court remanded the 
case to permit the FCC to specify a nev effective date not 
earlier than September 1975 (4258, 4266). It "postponed con- 
sideration of the merits" (4268) and dismissed the petitions 
without prejudice to renewal after the FCC has conducted "any 
further proceedings It may deem desirable" (4258). While the 
Court repeatedly stated that It was not directing the FCC to 
undertake any further proceedings, it was highly critical of the 
FCC’s action on the merits (4268-73) • 

• The other amendments to PTAR are described In the slip 
opinion (4262). 
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Since the entire television industry had planned for 
the new season beginning in September in reliance on the PCC's 
amended rules and the three stay denials,. the present decision 
has produced chaos in the Industry Just before the advent of the 
new season* and is certain to cause injury to the public, pro- 
ducers, broadcasters end advertisers. The decision will lead 
to even more game shows because they can be produced virtually 
over-night— a necessity created by the decision's eleventh-hour 
change in the ground-rules; and it has already led to the can- 
cellation of brard-new regular prime-time series of news docu- 
mentaries and children's specials on Saturday nights and six 
« 

half-hours of weekly family entertainment on all three networks 
due to the loss of one hour early Sunday evenings.** 

. reasons for granting rehearing 

(1) It Was Improper To Continue PTAR With- 
out Considering It s Constit utionality. 

I Illl ■' - 

It la Improper to continue a program-regulation 
rule attacked as a violation of free speech under the First 
Amendment without first determining this threshold Constitutional 
question. If PTAR is unconstitutional, it should not be continued 

for a minute, no less a year. 

Petitioners claimed that in light of experience 

PTAR (in its original or modified form) violates the First 

Amendment because it interferes with the freedom of producers 

and broadcasters ( Miami Hera ld Publishing C_o. v. Tornill o, 


* Variet; 
J une 2 
p. 17. 


, June 26, 
, 197**, P- 


197‘<, PP. 1. 3b, 5^, 76; The New York 
79; The Wan street Journal. , June 20, 


*• See sources cited in n. *, supra 
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I M2 U.S.L.W 5098 (June 25, 197M); Colum bia BroadcastinK System v. 

i \ 

I 

Democratic National Committee , Ml2 U.S. 9M (1973); New Jersey 
I State Lottery Comm, v. FCC, M91 F.2d 219 (3rd Clr. I97M) pet. for 

I 

I cert., M2 U.S.L.W. 3586 (April 16, 197M) and also with the 

I 

public’s right to the greatest diversity of program choices (Red 


Lion Broadcasting Co . v. FCC, 395 U.S. 367 (1969); Mt. Mansfield 

Television, Inc , v. FCC, MM2 P.2d M70 (2d Clr. 1971). Petitioners 

are entitled to a decision on that Issue now. FCC v. WJR, 337 U.S. 

265, 28M (I9M9); FTC V. Unlversal-Rundle Corp .. 387 U.S. 2MM, 2M9 

(1967). The question of the effective date of amendments Is not 

reached until the Constitutional challenge Is first resolved. 

While this Court upheld PTAR three years ago In Mt . 

Mansfield on the basis of FCC predictions that It might Increase 

diversity of programs, the present decision recognizes that Mt . 

Mansfield "did not preclude a further review of experience with 

the rule If It proved to be Inimical to the public Interest" 

(M26O). Indeed, such a review Is mandatory. Red Lion Broadcasting 

Co. V. FCC, 395 U.S. 367 (1969); National Broadcasting Co . v. U.S . . 

319 U.S. 190, 225 (I9M3); American Trucking Ass* ns. Inc , v. 

Atchison, Topeka & Santa Fe Ry .. 387 U.S. 397* MI6 (I967). In 

Red Lion , the Supreme Court stated: 

"And If experience with the administration of 
these doctrines Indicates that they have the 
net effect of reducing rather than enhancing 
the volume and quality of coverage, there 
will be time enough to reconsider the consti- 
tutional implications." (395 U.S. at 393)* 

The present decision falls to meet the Court's duty 

to "reconsider the constitutional Implications". By refusing 

to consider this threshold Constitutional Issue and ordering 
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continuation of the old PTAR, the decision has done more than 
Just deny petitioners a day in court — it has implicitly upheld 
the rule's legality without considering the issue. Petitioners 
are entitled to a decision on the First Amendment now. So is 
the public. 

(2) The Court Acted To "Protect" Private 

Interests And Did Not Cons'* der The Public Interest . 

• • • 

The Court continued the old rule despite the PCC's 
unchallenged findings of public injury because it believed that 
8 months (really 10 months)* lead-time did not give the 14 access 
producers seeking delay "sufficient opportunity to withdraw from 

A 

these ventures without unnecessary expense"(426^) . That factual 
premise, as shown below, is not supported by the record. More im- 
portant, the FCC's paramount concern is the public interest — the 
millions of Americans who rely so heavily on television — and not 
any group of private entrepreneurs. Indeed, in another section 
of its opinion, the Court itself declared (4271) that the FCC 
"must place the public interest above private interests." So 
must the Court. Administrative agency action may — indeed must — 
dislocate private interests when the public interest requires 
change, even when this causes a serious and retroactive economic 
loss to V. ■ ted interests (which is ‘not the case here). See General 
Telephone Co . v. United States . 449 F.2d 846, 864 n. l8 (5th Clr. 
1971), and cases cited therein. 


* / 


• The television industry, as NAITPD cor, cedes, interpreted the 
FCC's November 1973 Public Notice of the new PTAR as going 
into effect in September 1974. NAITPD Stay Petition before 
FCC, February 8, 1974, p. 2. 


# 4 
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(3) The Decision's Broadside Criticism 
of the FCC Require Repeal of PTAR. 

Despite its disclaimers of dealing with the merits, 

the present decision is so highly critical of the FCC on the 

merits that reversal was mandated. PTAR's two goals — increasing 

program diversity and decreasing network dominance — have been 

frustrated. The FCC concedes a deterioration of diversity. 

And its Economist found an Increase in network dominance — finding”'. 

confirmed by the networks' switch in position from opposing to 

supporting PTAR. The present decision strongly criticizes the FCC: 

(a) for falling to consider its Economist's Report 
(4268-70), noting that PTAR was enacted "to combat the strangler 
hold" of the networks (4260) and that "the nation's policy 
favoring competition is one which the FCC must incorporate in 

regulating the broadcast media" (4270); 

(b) for failing to consider the Impact of PTAR — its 

decrease of diversity and doubling of commercials — on children, 
minority groups, consumer groups, and actors and playwrights, 
noting that the rule "directly affects what millions of Americans 
watch on television for an hour every night and. Indirectly, 

may affect all prime time programming" (4271-73);* 

(c) for falling to consider the adverse Impact on 
the domestic production Industry of PTAR's artificial stimu- 
lation of foreign programs (from less than IJ to 20 % of access 
time periods) , noting that the FCC "displays the same ambiguity 
about this development as it shows on many other Issues" (4270-71); 

and, 

• Contrary tj the decision, the views of many such and similar 
groups were made known to the FCC. 
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(d) fcr reaching a "compromise between the Interests 
of different broadcasting groups" contrary to its duty to "place 
the public interest above private Interests" (^271-72). 

The Court's sweeping criticism of the PCC's opinion — 

coupled with the FCC's admission that Its own rule led to a de- 

« 

crease In the range of program choices for viewers — require re- 
versal of the PCC's Report and Order, a total repeal of PTAR, and 
a remand for the PCC to consider other ways to Increase diversity 
and decrease network dominance. But Instead of taking that 
decisive step, the panel here devised an Impermissible "holding 
action '—It stayed the PCC's Report for a year on private-interest 
grounds, strongly urged renewed PCC deliberations to "reconsider" 

Its action, and Indefinitely postponed the petitions seeking re- 
peal of PTAR. That approacn Is unprecedented and clearly Improper. 
It allows the continuation of a rule that Injures the public and 
violates the First Amendment; It prevents meaningful review of 
agency action; and It creates chaos In the television Industry . 

(4) Assuming PTAR Is Not Repealed, The 
Court Exceeded the Proper Scope of 
Judicial Review by Improperly Stay- 
ing The Effective Date Of Amendments 
Designed To Ameliorate Some Of Its 
Adverse Effects. 

Limited Scope of Judicial Review As To Effective Dates ; 

Of all the areas of administrative agency action subject to Judi- 
cial review, courts have the least dlrcretlon when reviewing the 
effective date of an agency rule. The Supreme Court has declared 
that the timing of such action Is uniquely within the area of 
agency discretion and expertise and may not be upset "In the absence 
of a patent abuse of discretion." Moog Industries. Inc , v. PTC, 
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355 U.S. 411, 414 (1958); ^ v. Unlversal-Rurdle Corg_ . , 387 
U.S. 244 ( 1967 ). The Court here found no "patent abuse of dis- 
cretion" but instead concluded that longer lead-time would be 
desirable" (4265). But the Court clearly cannot substitute 
its own Judgment for that of the expert agency on this point. 

And, in doing so here, it overlooked and did not even discuss the 

decisive and undisputed FCC findings of public injury. 

The issue of an effective date received detailed con- 
sideration by the FCC in two opinions. After the release of its 
November 1973 Public Notice announcing the amendments to PTAR, 
the FCC considered and rejected NAITPD's petition requesting a 
one-year stay in its Report and Order of February 6 , 1974 
(IIIIII 3 -I 6 ) . It denied that petition or public interest grounds, 
noting that "the rule is in effect a restraint, whose maintenance 
to the full extent it now exists we cannot find to be Justified 
(IIII 6 ). Thereafter, NAITPD filed a second stay petition, sup- 
ported by Time-Life. After considering responses from more than 
30 parties, the FCC once again denied the petition in an Opinion 
dated March 6 , 1974 (29 RR 2d 997). The FCC found that the ef- 
fective date was "designed to give enough 'lead-time* for an 
orderly transition and yet Implement reasonably early the changes 
found to be in the public Interest" (^3). The Commission also 
rejected NAITPD’s claims of injury as "speculative" (14 ) and, 
in any event, subordinate to public Interest considerations. 

The present decision, which discusses the rationale of the FCC’s 
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first denial of a stay, apparently overlooked the second opinion.* 

The FCC, In ^electing an effective date for Its 

amendments, logically chose the start of the next television 
season—lO months after Its November 1973 Public Notice. This 
was surely a matter of Judgment well within the area of the 
agency's discretion and expertise. Inexplicably, the present 
decision does not eyou discuss the FCC's undisputed findings of 
public Injury which required a reasonably prompt change In the 
rule. Instead, It relies solely on claims of private Injury. 

Judicial Legislation of Agency Rules ; The panel 
did more than remand to the FCC to select a new effective date. 

It provided that said date could not be prior to September 1975. 

This was legislating a minimum time period — a matter which Is 
clearly within the exclusive Jurisdiction of the FCC's legislative 
power In Its rule-making role. The agency, not the Court, legis- 
lates rules. Addison v. Holly Hill Fruit Products , 322 U.S. 607, 
618-19 (194^1); F.P.C . V. Idaho Power Co .. 3^^ U.S. 17, 20-21 
(1953); National Association of Motor Bus Owners v. F.C.C . , 460 
F.2d 561, 565-66 (2d Clr. 1972). Assuming arguendo that selec- 
tion of the September 197^ date was "a patent abuse of discretion", 
the FCC has the right to consider other possible effective dates 
(e.g. , January 1975, the beginning of the "second season," when 
networks traditionally make substantial changes In their schedules). 


• The March 6 opinion Is reproduced In the record before the 
Court (Joint Appendix I8O-.83) and was called to its atten- 
tion In tne briefs on the stay motion and expedited appeal. 
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* De Novo Conslderat lor of Evidence Not Before KCC ; 

In accepting allegations of injury by NAITPD ani Time-Life, 
the Court relied on the vague and conclusory e^ parte affidavits 
submitted by those parties in support of their motions in this 
Court in March for a stay pendente lite . * But such affidavits 
and most of the detailed factual allegations therein were not 
presented to the FCC in the first Instance. Indeed, NAITPD 
(which represents 13 of the 14 producers seeking stays) told the 
prc that "the confidentiality of individual members' business 

affairs precludes the recitation of specific Instances" of 

• • 

alleged injury.** In reviewing agency action, a court cannot 
make ^ novo findings based on factual material not presented 
to, and passed upon, by the agency in the ^Irst Instance. FTC 
V. Uni versal-Rundle Corp . , 387 U.S. 2^^, 250, 252, n. 5 (1967)* 

NBC V. United States . 319 U.S. 190, 227 (19^3); Zuber v.. Allen , 

396 U.S. 168 (1969); United States v. Bianchi & Co ., 373 U.S. 709 

I 

(1963). 

Facts Overlooked Court ; 

(a) The decision's assumption that access producers had 
stockpiled programs in reliance on continuation of PTAR in its 
old form is refuted by the undisputed findings that 75% of 
access time is filled by game shows (55Jt) or foreign programs (20<).*** 
Game shows — requiring a master of ceremonies, studio audience and 

* This is what Time-Life, for example, cited in its brief 
on the expedited appeal on the merits, p. 9. 

' ** NAITPD petition for Clarification before FCC, December 15, 

1973, attached as App. C to NAITPD' s Pet. on for Stay 
in this Court, February 28, 1973. 

*** Report, App. C, pp. 2-3. 


12 




t 

\ 

t 

1 

i 


r 

I 
\ 

camera-are made virtually overnight after being ordered by 
broadcasters} and foreign shows are made primarily for foreign 
networks and sold here, If at all, generally after recouping j 

costs abroad. Games are the cheapest form of programming. | 

(b) Producers really had more than 8 months advance i 

notice. Since PTAR was an experimental rule, they knew In 1970 ; 

that It was subject to change — a fact cited In the decision 
Itself (4260). They had clearer and unmistakable warning two- 
years ago when the FCC Instituted new rule-making looking to 
total repeal or substantial modification of PTAR. And the FCC's 
November 1973 Public Notice of the amendments to PTAR gave them 

10 months advance notice prior to the September 1974 season. 

(c) The particular facts as to the l4 producers seek- 
ing the one-year delay: NAITPD’s 13 members, specializing 
primarily In game shows made virtually overnight, told the FCC 
last winter that the November Public Notice put a "virtual 
halt [to] creation [and] development" of access shows.* Time- 
Life— which made only one regular access program and then only 
after the commencement of the new rule-making proceeding 
the FCC last fall that it "has delayed. . .production coironltments 
.because It cannot proceed until It knows what changes. If 

I 

any, the Commission Is going to adopt. ”•» 

(d) WhjO the decision states that the FCC allowed 


Court, February 28, 1974. 

.. EX. A to affidavit of Wynn ^ 

of Time-Life stay motion In this Court. 
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.race period" when It adopted the original rule 
a "lueh longer grace per 


a «eh ,0 ™ontha-la certalnl. 

(4265). t,he difference 

a matter within the dlacretlon of the agency, partlcu ar y 
«hen amending an existing rule with long advance warning 


than promulgating a new rule.* 

(a) The statement that the effective date gives 


10 ; ^ 

time to plan additional programming ( 2o, 
networks Inadequate time to p 

ve ywt the networks In opposing 
j f'ont'^^siry stSLteinonts by 

is refuted by contrary 

. . .j r*iiT A onlv a^-Tv 


is refutea oy -- , aMows 

ATi-^r all the revised rule only allows 
kattpD’s stay motions. After all, 

NAITfu 5 «v, t_t/ 2 hours pe 


NAITPD's stay ... kv 1 or 1-1/2 hours per 

the networks to Increase their schedules by 1 or 1 

the networi^B recent 


the networks to 

week; and they all made commitments 


decision. 


(f) Finally, the decision states that "virtually 

all the relevant testimony recommended a longer grace perlc 

jii /•iiofiA'4 That Is not correct, 
the commission allowed" (4266). 

nnp-vear stay> o-J 


-- the — „„a-year stay, almost 

- opposed to the Ik producers s g 


for the September 1974 season. 

100 producers urged changes 

arat-.p rather unan i 


ers urgea uuai.fc-.. -- 

g ^ K^sue were private rather than public 
If the decisive Issu 

xr*inipnce to the largo 
_ the decision does far more violen - 
Interests, tne aei,x rellanc 

, oY*ncrrams in rexia.*^'^ 


interests, the aecx.^v,. ..llance 

r nroducers who Invested In new programs In re 
number of pro 

on the amended rule announce 


- - amended - 1 ^ J 

denials of stays. 

months lead time, the decision surely 

■* *** - • _ J 


— — ^ . a , -t.ia the PCC allowed 

• ^?aJ;?i:p “t^me" fr'ih"a! “"h^el w uld^be^a 

Bri/x? :urfaSe‘«hrn%rows from a handful of 
established producers. 
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the rule Just three months before the new season. But the 
issue is not private interests. It is the public interest 
and the First Amendment rights of creators, broadcasters and 
viewers . Those fundamental Issues are Ignored in the current 

decision. 

(5) The Decision Re verses The Denial of Stay By A 

Different Panel By Applying Erroneous Legal Standards . 

Staying administrative agency rule-making action 

without deciding the merits — In effect a stay pendente li^ 

is a drastic step requiring a convincing showing that (1) the 

I 

public Interest compels s st3.yj (2) the psrty seeking the stey 

has a reasonable likelihood of prevailing on the merits; (3) 

# 

he will suffer irreparable harm; and (4) competitors will be 
unaffected by a stay. Sc ripps-Howard Radio v. FCC, 316 U.S. 4 
(1942); Yakus v. United States , 321 U.S. 4l4 (1944); Eastern 
Airlines, Inc. v. Civil Aeronautics Board , 261 F.2d 830 (2d 
Cir. 1958). Here, the Court based its decision solely on. claims 
of injury by access producers. And what it did is far more 
drastic than a stay pendente lite . It ordered a one-year 
continuation of the challenged rule and indefinitely postponed 
a decision on the merits— and it did so on the virtual eve of 
a new television season, after a different panel had denied a 

stay on the same record four months ago. 

As Justice Frankfurter, speaking for the Court, held 

in Scripps-Howard . a stay by an appellate court may not "oper- 
ate as an affirmative authorization of that which the [Federal 

I 

) 
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Communications] Commission has refused to authorize." 316 
U.S. at 1^1. Yet this is precisely the effect of the 
decision of this Court when it failed to consider the appli- 
cable standards for £ stay and — contrary to the express 
findings of the FCC — virtually relegislated a new effective 
date for the modified rule as well as a 12-month continuation 
of the original rule. 


CONCLUSION 


This petition for rehearing, or rehearing en banc . 
should be granted and on rehearing the validity of the prime- 
time access rule should be determined. 


Respectfully submitted, 

PAUL, WEISS, RIFKIND, WHARTON & 
GARRISON 
3^5 Park Avenue 

Of Counsel New York, New York 10022 

Theodore C. Sorensen. 
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